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Abstract:

This article reveals the relations that arise in the civil service system when applying incentive
measures to a civil servant, public-private features of the legal regulation of incentive measures
for a civil servant, the circle of subjects in work related to the study of the application of
incentive measures to a civil servant, the legal order promotion of a civil servant, the procedure
for starting work related to promotion, at the initiative of a civil servant.
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INTRODUCTION

Promotion of the civil servant is carried out within the framework of certain works. In order
to prevent various violations in the field, it is important to regulate these relations within
certain procedures.

As S. E. Chanov pointed out, it is of particular importance today to ensure the correct
implementation of relations regarding incentives within the framework of the reform of the
public service institution. In addition, the essence of the professional activity of a state civil
servant is manifested in serving the entire society, not a particular authority or official,
therefore, the regulation of these legal relations plays a general social role’.

Relations that arise in the civil service system during the application of incentive measures to
civil servants are a type of public-service legal relations. The problems of their legal regulation
have been the subject of scientific discussion for a long time. That is, the question of whether
the legal regulation of relations regarding the promotion of civil servants should be within the
framework of "public service” and "labour law" is becoming more and more important.
Taking into account the well-known concepts of combining the public and private features of
the legal regulation of the state civil servant's incentive measures, by Yu.N. Starilov "... at the
moment it is difficult to talk about the public-legal nature of these legal relations. it is
emphasized that even in countries with developed systems, experts recognize the difficulty of

! Yannos C. E. Ciyske6Hoe NpaBoOTHOIIEHHE : OHATHE, CTPYKTypa, obecnieuenue / moxa pea. B. B. Bomoauna. M. : Ochb-
89,2009. C. 8.
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distinguishing between the principles of public and private law in the organization and
operation of the public service.

It should be noted that determining the scope of subjects in the process of applying incentive
measures to civil servants is quite controversial. L.A. Chikanova divides subjects in incentive
relations into three groups: the employer, his representative and the state civil servant. The
researcher focuses on the fact that the employer side of the subject is two. Two subjects can
act simultaneously as the state employer and the employer's representative - the state - in civil
service relations. Thus, three subjects participate in the legal relations of the state civil service
- the employer, his representative and the civil servant. According to the scientist, the
relationship between the civil servant of the state and the employer is the parties of the civil
service relationship, and the relationship between the civil servant and the employer's
representative is the party of the labor relations. We do not agree with this opinion. The
relationship regarding the promotion of the public civil servant is an element of the public
civil service relationship.

In this regard, S. E. Channov, the state actually performs the functions of the employer,
because it determines the conditions of the incentive activity through legal regulation. At the
same time, the scientist notes the tendency to give too much discretion to the representative
of the employer, giving rise to the idea of his independence as a subject of this legal
relationship. According to the scientist, the representative of the state and the employer are in
one position and they are a single subject. Currently, there are no serious grounds for
recognizing the employer's representative as an independent subject of this legal relationship.
Thus, the parties are always the employee and the employer. It emphasizes that the structure
of incentive relations can be defined as a set of interrelated elements, including subjects
(participants), the object and its structure (rights and obligations of participants)?.
A.B.Agapov defines the relationship of applying incentive measures to state civil servants as
a type of social relationship arising in connection with the provision of powers of the state
body. Taking into account the structure of this legal relationship, the scientist divides its
participants into mandatory and voluntary types. In the first group, the researcher includes the
employer (state body) or his representative, as well as the state civil servant. VVoluntary
participants of legal relations of promotion are subjects of public or private law, depending on
its type, who enter into these relations in connection with the exercise of rights or performance
of duties to a state body. In this case, the obligations of the state as an employer are connected
with the corresponding rights of the state civil servant, compliance with which is ensured by
the relevant state body. Incentive legal relationships may include expert or award commissions
to voluntary participants. The participation of these entities in the implementation of legal
relations is related to the specific features of the specific procedure within the framework of
incentive proceedings in the civil service system.

It is important to establish certain legal relations in the promotion of the civil servant of the
state. A. V. Polyakov stated that such a legal relationship occurs in the form of existing rights

2Yamnos C. E. Ciyxebnoe npasooTtHoIIenue... C. 27-28.
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and obligations of subjects. That is, on the basis of a legal fact, mutual rights and obligations
arise between certain subjects and are formed within the framework of their legal interaction.
Legal relations, which exist in parallel with legal relations, help to determine the legal
possibilities of certain actions.
As N.A. Gushchina noted, the opportunity to reward for good behavior can be implemented
in accordance with the law. But legal relations as an interdependence of certain rights and
obligations may not arise due to the absence of a subject with the ability to perform conscious
actions and actions. Legal relations by themselves do not create stimulating legal relations
without identifying a social person capable of responding to external stimuli, as well as
without a legal fact®..
Legal relations related to the use of privileges in the state civil service system should be
defined as incentive legal relations in the state civil service system.
If there are grounds for promoting a civil servant, the employer's representative has the right
to initiate a motion to apply appropriate measures to him, which is given as a submission
containing a description of the grounds for the promotion.
The power to demand the exercise of promotion rights can in theory be exercised by initiating
an individual service dispute. Individual service disputes in the field of promotion of civil
servants are a special type of civil service disputes. An individual service dispute is an
unresolved dispute between an employer's representative and a civil servant or a person
entering or previously serving in the civil service, including disputes regarding the application
of laws, other normative legal documents, civil service and service contracts.
As E.V. Trofimov noted, there is no side of the work in the award process, because the award
work is focused only on consent, and conflict of interests is not allowed in the award process.
The author notes that the determination of such a contradiction is an unconditional basis for
the termination of proceedings in the case of incentives. The scientist emphasizes the
important criterion of the difference in the status of its participants, their role in forming and
expressing the public assessment of the actions of the person who is presented for
encouragement.
In the scientific literature, different opinions are expressed about the legal structure of the state
civil servant promotion. Motivating entities include the motivating entity and its agents who
perform the final decision-making and execution functions. The authority of the incentive
person includes making decisions of material and legal importance (incentive, its cancellation,
succession, deprivation of the incentive, restoration of the right to incentive). In the process
of promotion, his main legal tasks are to consider issues related to the promotion of a certain
person or team, as well as to bring to the attention of the promoted person or to transfer such
promotion to his legal successors. The heads of state authorities, the representative of the
employer of the civil servant, his direct supervisor, the employees of the civil service
department and the territorial division of the state authority, the heads of organizations, the
reward commission can be the agents of the incentive person.

8 I'ymuna H. A. TloompurensHble HOPMBI POCCHICKOTO TIpaBa : TEOpUs M 3aKOHOJaTenbHas mnpakTtuka. CII6. :
IOpunmnyeckwmii nentp «IIpecey, 2003. C. 9.
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Based on the above, it is important to determine the business entities and its legal content in
the legal regulation of business relations related to the promotion of civil servants. From this
point of view, in our opinion, business entities can be divided into encouraging, encouraged
and other participants of business.
Encouraging subjects can include the head of the state body and special commissions
established for this purpose.
Encouraging entities may include state civil servants and their legal successors.
Other participants of the promotion process may include the following depending on the type
of process:
- incentive initiator;
- persons who do not recommend that approval authorities, their representatives support the
request for incentives or, on the contrary, apply appropriate measures against a specific
person;
- presenting body, bodies making submissions on presentation for award, its cancellation, as
well as restoration of rights for award;
- experts, persons providing professional opinion if there is a relevant request by the promoting
entity.
The appropriate obligation of the incentive entity to provide tangible or intangible benefits is
the subject of a long academic debate, in which various options are proposed to eliminate such
a gap in the legislation. The current state civil service legislation allows us to talk only about
the right of the representative of the employer of the civil servant to consider the possibility
of promoting the employee if there are sufficient grounds.
It is known that legal relations are relations between persons who have mutual subjective
rights and obligations arising on the basis of legal norms and as a result of the occurrence of
certain legal facts. In the state civil service system, the discretion of the employer's
representative is exercised only at the initiative of the leader, according to his inner
confidence, by taking actions and making decisions based on a subjective analysis of
situations, events, and the personality of the subordinate subject without external influence,
but within the framework of the legal regulation of the state The head of the employee has the
right to apply within the powers of incentives of any type and form.
V. M. Manokhin rightly points out that there is a serious issue related to service promotion:
does a civil servant of the state have the right to be promoted on his own initiative?*. The
answer to this question is "no" based on national legislation. There is no practice of initiating
the promotion of a civil servant at his initiative. In the legislation, the application of measures
to encourage the state civil servant is opened at the discretion of the leader.
Representatives of legal science tried to justify the specific features of the legal nature of the
motivational subject's discretion and to suggest ways to ensure the employee's subjective right
to motivation. However, this shows that there are problems in strengthening the framework of
the legislation.

4 Manoxun B. M. Cnyx6a u ciysxammit B Poccuiickoit deneparuu : paBoBoe perynuposanue. M. : FOpucts, 1997. C.
47-49.
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According to Article 45 of the Law of the Republic of Uzbekistan "On State Civil Service",
the application of incentive measures to state civil servants is carried out by the head of the
state body or according to his recommendation®. Therefore, the process of promoting a civil
servant of the state begins directly with the initiative of the motivating entity.
There is a lot of debate about this in the scientific literature. In particular, V. Vinokurov and
S. Karinsky state that when a state civil servant performs actions suitable for encouragement,
he should express the initiative of encouragement®.
Ts.A. Yampolskaya said that in order to start the work on incentives at the initiative of the
state civil servant, it is necessary to develop clear standards and indicators for the
implementation of this right”. Of course, you can agree with this opinion. Because there are
no specific standards and regulations, there may be cases of taking this initiative by a state
civil servant who has not achieved a positive result.
By V.M. Baranov, taking into account the origin of the above problems, he considers the
possibility of using the right to incentives depending on the conditions and results specified
in the incentive norms, and according to the criterion of legal consequences, he distinguished
the norms that create the right to incentives and the norms that do not create such a right®,
One of the other issues that prevent the introduction of the procedure for initiating the
promotion of a civil servant at his initiative is related to the resolution of disputes in this
regard. Jurisprudence stipulates that the promotion of a state civil servant is at the discretion
of the administrative body. According to the decision of the Plenum of the Supreme Court of
the Republic of Uzbekistan "On judicial practice regarding the consideration of cases of
appeals against the decisions, actions (inaction) of administrative bodies and their officials™,
taking or not taking a decision according to the law or other regulatory legal document, the
implementation or non-implementation of an action is at the discretion of an administrative
body or an official, the court has no right to assess the expediency of taking such a decision
or not, the implementation or non-implementation of an action. For example, when
complaining about the inaction expressed in the failure to receive a document on awarding a
specific person, he does not have the right to assess its appropriateness®.

® KoHyHYMIIMK MabIyMOTIapY MIJLTHH Gazacu, 09.08.2022 ., 03/22/788/0723-con

¢ Bapy M. U. OxpaHa Tpy10Boif 4ecTH MO COBETCKOMY 3aKOHOJaTeNbcTBY. M. : FOpus. ., 1966. C. 15-16 ; Bunokypos
B. A. IOpuanyeckass 00s3aHHOCTh ToCyIapcTBa mokanoBaTe Harpamy // FOpuct. 2010. Ne 7. C. 10 ; I'ymmua H. A.
TMoompuTenpHbIe HOPMBI POCCUICKOTO MpaBa : TEOpHUs U 3aKOHoJaTenbHas npaktrka. Cnb. : FOpuamyecknii nentp «Ilpeccy,
2003. C. 54-56 ; Poccuiickoe aqMHUHHUCTPAaTHBHOE NpaBo : ydeOHnk / Manoxun B. M., Anymikun 0. C., barumaes 3. A. M. :
Opucts, 1996. C. 127-128 ; Kapunckuii C. C. Ioompenus 3a ycremHslid TpyA Mo coBeTckomy npaBy. M. : ['octopuspar,
1961. C. 34-36.

" Svmombekas L. A. O cyOBEKTHBHBIX MpaBaX COBETCKUX TpakJaH M HX TapaHTHAX // BOIpochl cOBETCKOro
rocyaapcTBeHHoro npasa. M. : U3n-Bo AH CCCP, 1959. C. 183 ; Ee xe. AAMUHHUCTPaTHBHO-NIPABOBBIE BOIIPOCHI YKPEIUICHUS
rocyaapcTBeHHo# aucuumuael. M. : Uzn-so AH CCCP, 1955. C. 133.

8 Bapanos B. M. IIpaBoBbie (hJOpPMBI TIOOIMIPEHHS B PA3BUTOM COIMATHCTHYECKOM TOCYAAPCTBE : CYIHOCTh, HA3HAUEHHE,
s¢dextuBHOCTE. CapatoB : M3n-Bo CaparoB. yH-Ta, 1975. C. 42 ; Ero xe. IloompurenbHble HOPMBI COBETCKOTO
conpanucTudeckoro npasa. Caparos : M3n-Bo Capatos. yH-Ta, 1978. C. 62-64.
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t is important to clarify terms such as "effective state civil service" and "special services" in
the introduction of the procedure for starting promotion work at the initiative of a state civil
servant.
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